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Standard of Conduct

• Standard of Conduct for Investment Advisers

– The adviser must, at all times, serve the best interest of its client and not subordinate 
its client’s interest to its own

– The adviser cannot place its own interests ahead of the interests of its clients

• Best Interest Obligation

– “Overarching principle” that encompasses both the duty of care and the duty of loyalty

• Interpretation that is designed to “reaffirm – and in some cases clarify – certain 
aspects of the fiduciary duty that investment adviser owes to its clients under 
section 206 of the Advisers Act”

• Continues to be a flexible, principles-based standard

• Effective immediately with publication in Federal Register
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Standard of Conduct

• Interpretation is not limited to retail clients

– Applies to all clients

– Clarification of application to institutional investors

– Applies to wide range of advisory services

• Fiduciary duty applies to “entire relationship” between adviser and its clients, but 
the scope of the advisory relationship – and therefore the scope of the fiduciary 
duty – can be defined by agreement

• Fiduciary duty cannot be waived, and contract provisions that waive fiduciary 
responsibilities are inconsistent with the Advisers Act

– SEC withdrew Heitman no-action letter
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Duty of Loyalty

• An adviser may not place its own interest ahead of its client’s interests

– Reformulation of “the duty of loyalty requires an investment adviser to put its client’s 
interests first”

• Disclosure

– Requires an adviser to make full and fair disclosure to its clients of all material facts
relating to the advisory relationship, including

– Capacity in which firm is acting when providing advice, and any changes to capacity

– Any limitation on menu of products offered

– Disclosure and consent do not satisfy the duty to act in the client’s best interest
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Duty of Loyalty

• Conflicts of Interest

– Adviser must eliminate or at least expose through full and fair disclosure all conflicts of 
interest which might incline an adviser – consciously or unconsciously – to render advice 
that is not disinterested such that a client can provide informed consent to the conflict

– No materiality standard for conflicts of interest

– Departure from General Instruction 3 to Form ADV, Part 2 – “make full disclosure of all 
material conflicts of interest between you and your clients that could affect the advisory 
relationship” 

– Language from the proposing interpretation, implying that disclosure is per se
insufficient to address conflicts in certain circumstances, was softened to focus instead 
on how to obtain informed consent

6



Duty of Loyalty

• Informed Consent

– No affirmative obligation to eliminate conflicts – focus is on whether adviser provides full 
and fair disclosure that is sufficiently specific to obtain “informed consent”

– Disclosure should adequately convey the material facts or nature, magnitude, and 
potential effect of conflict on advice provided

– For retail clients, balance between disclosure for complex or extensive conflicts that is 
sufficiently specific, but also understandable

– If adviser cannot adequately disclose conflict, adviser should eliminate or mitigate  
(modify practices to reduce) the conflict

– No “may”-based disclosure

– Adequacy of disclosure considers nature of the client (institutional vs. retail) 

– Allocation of investment opportunities
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Duty of Loyalty

• Informed Consent

– Does not require an affirmative determination that a particular client actually understood 
the disclosure and provided informed consent

– Rather, should be designed to put a client in a position to be able to understand and 
provide informed consent to the conflict of interest

– Unless adviser is aware (or reasonably should have been aware) that client did not 
understand the nature and import of the conflict

• Consent may be in writing or implicit consent by entering into or continuing the 
advisory relationship

8



SEC Examination and Enforcement Considerations

• Impact of interpretation on OCIE examinations

– Focus on documentation, training, policies/procedures

• Enforcement Considerations

– SEC retains the authority to bring actions for a breach of fiduciary duty under Section 
206

– Disclosure-based defenses likely even more difficult once a matter reaches Enforcement
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Duty of Care

• Advisers owe their clients a duty of care, which includes duty to 

– Provide advice that is in the best interest of, and is suitable for, the client based on a 
reasonable understanding of the client’s objectives

– Retail clients – investment profile

– Institutional clients – investment mandate

– Seek best execution of client’s transactions where the adviser had the responsibility to 
select broker-dealers to execute trades

– Provide advice and monitoring over the course of the relationship

• Non-exclusive list  
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Duty of Care

• Duty to provide advice that is suitable and in the best interest of clients extends 
to all investment advice, including advice about investment strategy, engaging a 
sub-adviser, and account type

– Commission-based brokerage account or fee-based advisory account

– Rollovers from retirement accounts – considered account type determination because 
advice “necessarily includes the advice about the account type into which assets are to 
be rolled over”

• Advice about account types must

– Consider all types of accounts offered by the adviser 

– Acknowledge when the account types the adviser offers are not in the client’s best 
interest
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Duty of Care

• Prospective Clients

– General antifraud liability under Section 206 attaches to prospective clients

– Section 206 requires that advisers have sufficient information about a prospective client 
and its objectives to form a reasonable basis for advice

– Once fiduciary relationship is established and the prospect becomes a client, the adviser 
must also satisfy its fiduciary duty to provide advice that is in the best interest of the 
client, including for account type
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Duty of Care

• Formulation of a reasonable belief that advice is in the best interests of a client 
with respect to a particular investment requires 

– Consideration of whether a particular investment is consistent with specific client’s 
objectives

– A reasonable investigation into the investment sufficient not to base its advice on 
materially inaccurate or incomplete information

– Evaluation of the cost of the investment, among other factors

– “When considering similar investment products or strategies, the fiduciary duty does 
not necessarily require an adviser to recommend the lowest cost investment product 
or strategy”
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Duty of Care

• Account Monitoring

– Duty of care includes duty to provide advice and monitoring at a frequency that is in the 
best interest of the client based on the scope of the advisory relationship

– In the absence of any agreed limitation or expansion, the duty to monitor will be 
indicated by the duration and nature of the advisory agreement

– Adviser and client may agree on the frequency of account monitoring

– Duty to monitor extends to all personalized advice, including an evaluation of whether 
the account or program type continues to be in the client’s best interest

– Frequency of monitoring is considered a material fact that requires disclosure

– Monitoring should also be addressed in written policies and procedures under Rule 
206(4)-7
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Next Steps and More to Come

• Next Steps

• More to Come

– You can find more analysis, materials, and information about events in our 
https://www.morganlewis.com/topics/regulation-of-retail-investment-advice. 
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